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Pursuant to Article 14 of the Commission’s Rules, Verizon submits these
opening comments on the Proposed Decision (PD) of Commissioner Chong.
Consistent with the rules, Verizon’s comments focus on errors of fact or law in
the PD, and include a redlined attachment showing proposed changes to the
findings of facts, conclusions of law and proposed General Order (GO) as well as
its appendices.

. INTRODUCTION AND SUMMARY

The PD represents the culmination of an exhaustive and thorough effort to
develop an implementation mechanism that accurately reflects the letter and
spirit of the Digital Infrastructure and Video Competition Act of 2006 (DIVCA).
DIVCA provides extremely detailed guidance in many areas, allowing the
Commission no flexibility to modify or expand its express provisions. The PD
takes care to respect these limitations, as it must. In other areas, DIVCA is
silent, leaving the Commission to act while adhering to its limited role and
circumscribed jurisdiction. In general, the PD walks this line carefully, balancing
competing interests in a way that honors the legislative intent and fulfills the
Commission’s mandate. These comments focus on the limited number of areas
where the PD must be modified to closely adhere to DIVCA or where factual,
legal or technical errors in the PD must be corrected.

Most significantly, these errors include an unlawful extension of
broadband reporting obligations to other affiliates, in particular wireless affiliates,
expressly prohibited by DIVCA. In an effort to maximize data collection, the PD
goes far beyond the bounds of DIVCA to seek reporting of data from “any and all”

affiliates, when its concerns can in fact be met in a much more narrowly tailored



way. In addition, the PD misreads DIVCA to expand the scope of instances in
which it is required to hold hearings. Those instances are few and carefully
defined in DIVCA, and so the PD’s analysis does not conform to DIVCA.
However, nothing in the law prevents the Commission from using those
procedural tools normally available to it, so long as they are exercised within the
scope of authority conferred by DIVCA.

The PD also commits factual error in requiring an executed bond to be
submitted with an application. As a matter of industry practice, financial
institutions do not issue bonds to secure performance of an obligation until the
obligation exists, and therefore an executed bond cannot be submitted until after
an effective franchise is issued. This error is easily remedied as discussed
below.

In addition, under DIVCA, aggregated video and broadband data remains
subject to the provisions of Public Utilities Code § 583, under which parties have
the right to an opportunity to support claims of confidentiality and obtain a
decision of the full Commission. As competition emerges in the video services
market, new entrants such as Verizon may be competitively harmed if their well-
established cable competitors can easily track their service availability on a
statewide basis. This is particularly true in the case of new entrants which, to the
extent they are telephone companies, have distinct service territories that do not
overlap with each other. The protection normally afforded by aggregation does
not exist if data from only a handful of carriers is “aggregated.” Finally, detailed

changes are recommended with regard to several technical data issues.



Il ELIGIBILITY REQUIREMENTS

A. Requiring Wireless Affiliates to Report Broadband Data Violates
DIVCA

In response to numerous comments, the PD eliminated its earlier proposal
to require a corporate parent to apply for a statewide franchise, replacing it with a
requirement that the applicant or its parent assume responsibility for complying
with these provisions “on behalf of any and all of its California affiliates.”
“Affiliate” is defined as any company five percent of which is under common
ownership or control with the applicant.? This option was purportedly chosen as
“the most narrowly tailored means of ensuring effective enforcement of . . .
DIVCA provisions . . . regarding the cross-subsidization prohibition, build-out
requirements, and reporting obligations.®> However, this sweeping requirement is
overbroad, unnecessary, and unlawful, violating both the plain language and
legislative history of DIVCA. Specifically, it imposes broadband reporting
obligations on all affiliates, including non-wireline affiliates such as Verizon
Wireless* — a result clearly contrary to DIVCA.

Although Verizon believes that the enforcement concerns identified in the

PD are largely if not completely unfounded,®> we acknowledge the Commission’s

' PD at 38 (emphasis added).

%|d. This definition derives from R.92-08-008, the Commission rulemaking which adopted interim
reporting requirements of affiliate transactions between electric, gas, and telephone utilities and
their subsidiaries, affiliates and controlling corporations

*PD at 35 (emphasis added); see also discussion, PD at 32-34.

* Verizon Wireless is a joint venture 55% owned by Verizon Communications Inc., the corporate
Earent of Verizon California Inc., thereby falling within the definition of “affiliate” in the PD.

For example, the PD errs in concluding that an entity must have both telephone and video
customers in order to be held to the build-out requirement of § 5890(b). PD at 33. Section 5890
(b) plainly applies to holders if “holders or their affiliates” have more than 1,000,000 telephone
customers. Moreover, the “applicant or its affiliate” must agree to comply with § 5890, so it is
unclear how this requirement could be evaded as the PD suggests. Likewise, with respect to
cross-subsidization, the PD concedes that existing law “largely alleviates” enforcement concerns
in this area, and since an “applicant or its affiliate” must likewise agree in any application to

3



concerns in this area and do not challenge those. However, for all the reasons
set forth below, the broadband reporting obligation of DIVCA clearly cannot
lawfully be applied to wireless affiliates such as Verizon Wireless.® Accordingly,
although the reporting obligations cannot lawfully be applied to any affiliate, at a
minimum, we recommend clarifying that any definition of “affiliate” be limited to
“‘wireline” affiliates.

1. DIVCA Is Limited To Wireline Companies and Facilities

From its inception and throughout its history, DIVCA by its plain terms has
been limited to wireline-based services, facilities and companies. The text is
replete with examples of this limited focus:

e “Video service” is defined as service using facilities located in the public
rights of way and expressly excludes wireless video’

¢ Non-wireline “direct-to-home satellite service” is expressly excluded from
coverage of DIVCA®

o “Franchise” refers to the construction and operation of a network in the
right-of-way, a reference to wireline facilities®

e “Holder” is a person or group of persons that has been issued a
franchise®

comply with all federal and state statutes, rules, and regulations, it is also unclear why
compliance with this section presents a concern. § 5840 (d)(1)(B). Given these provisions, in
which certain sections of DIVCA already reach affiliates, the PD’s approach is clearly not
“narrowly tailored” to achieve effective enforcement of DIVCA.

® It should be pointed out, of course, that the cross-subsidy and non-discrimination obligations the
Commission is concerned with enforcing do not implicate wireless service in any event. Wireless
companies do not offer “stand-alone, residential, primary line, basic telephone service” service
subject to the cross-subsidization prohibition of DIVCA (§ 5840), and the non-discrimination
obligations apply to the availability of wireline services within the video service provider’s wireline
footprint (§ 5890(a), (k)), not to wireless services.

Video service “does not include (1) any video programming provided by a commercial mobile
service provider defined in Section 322(d) of Title 47 of the United States Code, or (2) video
programming provided as part of, and via, a service that enables users to access content,
information, electronic mail, or other services offered over the public Internet.” § 5830(s).
® See § 5890 (j)(4)(satellite excluded as form of “access” to service); § 5890(d)(satellite service
excluded).

9 § 5830(f).
198 5830(i).



o “Network’ refers to facility components physically located in the public
right-of-way’

e A key DIVCA goal regarding broadband services is framed solely in
wireline terms, relying on the above definitions: to establish a “franchise
authorization process that allows market participants to use their networks
and systems to provide video, voice, and broadband services to all
residents of the state.”’?

e “Cable operator,” “cable service,” and “cable system” are all defined with
respect to Section 522 of Title 47 of the United States Code, which the
FCC has unequivocally held to exclude wireless services'

e Provision of video service is not required outside a holder’s telephone
wireline footprint™

In short, DIVCA is solely focused on wireline-based services.'®
2. A Broadband Reporting Obligation Directly Targeted At All
Affiliates Including Wireless Was Eliminated Prior to
Enactment And Cannot Be Resurrected
Beyond the DIVCA’s exclusive focus on wireline facilities, services and
carriers, the plain language of the broadband reporting provisions, § 5960 (b)(1),
refers only to the “holder” and the broadband services it provides. More

compelling, however, is the fact that a prior version of the bill contained

broadband reporting obligations targeted directly at wireless affiliates, but all of

"8 5830(1).

12§ 5810 (1)(C).

'3 In the Matter of Definition of a Cable Television System, MM Docket No. 89-35, 5 FCC Rcd
7638; 1990 FCC LEXIS 6694 (October 11, 1990), 1[7-10 (radio based video distribution systems
are not “cable systems” as statutory definition of “cable system” contains a threshold requirement
of facilities involving "closed transmission paths," defined as media having the capacity to
transmit electromagnetic signals over a common transmission path such as coaxial cable, optical
fiber, wire, waveguide, or other such signal conductor or device).

4§ 5890 (k).

'* The broadband reporting provisions do ask the holder to report whether its broadband services
utilize “wireline-based or another technology,” § 5960(b)(1)(C), but for the reasons explained here
and below, this is simply a request for information, not a substantive obligation on non-wireline
affiliates. Moreover, given the wireline focus of DIVCA, a far more reasonable interpretation of
this request is that it refers to fixed (rather than mobile) wireless broadband facilities (e.g., Wi-
Max) that might supplement wireline broadband.
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those affiliate requirements were removed prior to passage, leaving reporting
obligations solely on the holder. The comparison is shown in Exhibit 1."°
Fundamental principles of statutory construction dictate that a provision

removed from an earlier version of a statute cannot be read into the final one.
The United States Supreme Court made this point clear in Doe v. Chao, 540 U.S.
614, 623 (2004). That case considered whether a plaintiff in a Privacy Act action
needed to show actual (as opposed to presumed) damages to qualify for an
award. The Court concluded that a plaintiff did need to show actual damages,
based in part on removal of language authorizing an award without such a
showing. The Supreme Court observed:

This inference ... is underscored by drafting history

showing that Congress cut out the very language in

the bill that would have authorized any presumed

damages. ... The deletion of "general damages" from

the bill is fairly seen, then, as a deliberate elimination

of any possibility of imputing harm and awarding

presumed damages. The deletion thus precludes any

hope of a sound interpretation of entitlement to

recovery without reference to actual damages. /d.

The Supreme Court reached the same conclusion in Daily Income Fund v.

Fox, 464 U.S. 523, 539 (1984), which considered whether Section 36(b) of the
Investment Company Act of 1940 created an implied private right of action for

investment companies to sue their advisors for excess fees. The Court noted

that an earlier version had created an express right of action, but had been

'® Compare AB2987 as amended in Senate August 23, 2006, pp. 15-16, available at
http://info.sen.ca.gov/pub/05-06/bill/asm/ab _2951-

3000/ab 2987 bill 20060823 amended_sen.pdf, with § 5960(b)(1). For ease of comparison, a
copy of the relevant provisions of the August 23, 2006 version is attached to these comments as
Exhibit 1.

6



removed prior to passage. It concluded that this history showed that Congress
did not create an implied private right of action. Specifically, the Court observed:

In short, Congress rejected a proposal that would

have expressly made the statutory standard

governing adviser fees enforceable by the investment

company itself and adopted in its place a provision

containing none of the indications in earlier drafts that

the company could bring such a suit. This legislative

history strongly suggests that, in adopting § 36(b),

Congress did not intend to create an implied right of

action in favor of the investment company. /d.
This rule is consistent with long-standing California principles of statutory
interpretation.

In this case, omission of an affiliate broadband reporting obligation from a
prior version of the bill is compelling evidence that the legislature did not intend
such obligations to be imposed on affiliates, much less wireless affiliates whose
services are nowhere implicated by the law. Therefore, the Commission cannot
reimpose an affiliate broadband reporting requirement that the legislature

expressly removed prior to enactment of DIVCA.

3. Collection of Wireless Broadband Data Is Inconsistent With
DIVCA

Beyond these compelling legal arguments, imposing a reporting obligation
on wireless affiliates of holders would be wholly inconsistent with DIVCA for a
variety of additional reasons. First, if collected, such information would be limited

to only those few wireless companies affiliated with applicants for a statewide

' See, e.g., 7 Witkin Summ. Cal. Law, Const. Law § 125 (omissions from bills), citing Beverly v.
Anderson (1999) 76 C.A.4th 480, 485, 90 C.R.2d 545 (fact that Legislature omitted provision from
final version of statute is strong evidence that it did not intend provision to be judicially grafted
onto statute); see also Rich v. State Board of Optometry, 235 Cal. App. 2d 591, 607, 45 Cal. Rptr.
512 (1965) (“The rejection by the Legislature of a specific provision contained in an act as
originally introduced is most persuasive to the conclusion that the act should not be construed
to include the omitted provision.") (emphasis added); California Mfrs. Assn. v. Public Utilities
Com. (1979) 24 Cal. 3d 836, 845-846 [157 Cal. Rptr. 676, 598 P.2d 836].) (accord).
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franchise, and would omit major carriers such as Sprint, Alltel, and T-Mobile.

This would violate DIVCA'’s express principle of creating “a fair and level playing

field .

. . that does not disadvantage or advantage one service provider . . . over

another.”™® More to the point, however, wireless broadband data cannot be

reported consistent with DIVCA'’s wireline-focused provisions — that is, per

subscriber, by household, and on a census tract basis.

Verizon Wireless reports broadband availability data to the FCC'®, and

posts coverage areas on its website. However, the available data does not

comport with DIVCA for the following reasons:

Rather than being tied to a household, Verizon Wireless broadband
service is mobile and can be used anywhere it is available in the U.S. It
may be billed to an address where the service is not available, and it can
be used at an address or location where it is not billed. Therefore,
attempting to determine the number of households that subscribe to, or
have wireless broadband available at household locations, as DIVCA
requires, would produce meaningless data.

Broadband users are not tracked as residential or business customers,
making availability by “household” inapplicable.

Based on FCC reporting guidelines, Verizon Wireless counts broadband
customers as those whose devices (handsets, palm organizers, aircards,
laptops, etc.) are EVDO-capable.?® These devices can access wireless
broadband service wherever service is deployed, but that does not
translate to the data sought by DIVCA, since not all customers with these
devices subscribe to broadband service, and some customers have
multiple devices at the same address.

Reporting EVDO availability by location will not provide consistent
information on availability by census tract. Wireless broadband is subject
to transmission limitations, particularly near boundaries and in remote
areas. The propagation characteristics of the signal at any given location
may vary depending upon the geography of the site, customer equipment,

'8 §5810 (2)(A).

"% Verizon Wireless reports broadband availability in each zip code to the FCC, but does not
report customer or household counts of subscribers or availability.

2 EVDO, or Evolution Data Optimized, refers to a wireless radio broadband data standard utilized
by Verizon Wireless.
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weather, the buildings in the area, whether the user is indoors or outdoors,
and the distance of user from the antenna tower, among other factors.

For all of these reasons, including wireless affiliates in the scope of
DIVCA'’s reporting obligation makes no sense, and would produce meaningless
data inconsistent with data reported by those carriers to which DIVCA
legitimately extends — wireline carriers. Should the Commission desire
comprehensive available wireless broadband data on a zip code basis, it can
easily obtain it from the FCC for all wireless carriers in California. This would
eliminate any need to fit a square peg into a round hole by trying to employ
DIVCA for that purpose.

Accordingly, Verizon strongly objects to extension of the broadband
reporting requirements to affiliates, particularly wireless affiliates. Any definition
of affiliate must either be completely eliminated for broadband reporting
purposes, consistent with DIVCA or, at a minimum, be limited to wireline
affiliates.

lll. APPLICATION REQUIREMENTS
A. A Bond Cannot Issue Without a Franchise Effective Date

DIVCA requires each application to include “adequate assurance” of
sufficient qualifications to operate a video service system, adding that “the
commission may require a bond” to accomplish these requirements.?’ The PD

achieves this by requiring the holder to “provide a copy of its executed bond with

1§ 5840(e)(9). (The PD’s citation to DIVCA’s bonding requirement, appearing at footnote 259 on
p. 76, is incorrect and should be modified.)
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its application.”?® However, this requirement to submit an executed bond with the
franchise application cannot be accomplished.

In Verizon’s experience, financial institutions cannot issue bonds insuring
performance for an obligation that does not yet exist. For example, Wachovia
Insurance Services, which has issued such instruments for Verizon in the local
franchise context, has informed Verizon that it will not issue a bond without a
document certifying the effective date of the obligation for which performance is
secured.?® Any incorrect information in the bond application, e.g., an incorrect
‘guess” as to the effective date of the yet-to be-issued franchise, would invalidate
the bond and require its re-issuance. Verizon understands this to be a practice
common to the financial services industry.

This problem can be easily rectified by conditioning the holder’s ability to
provide video service on its posting a bond within a certain period of time, e.g.,
five business days, from the effective date of the franchise. In this manner, the
application can be processed without a fully executed bond.

IV. DATA REPORTING

A. Data Requirement Must Recognize That Census and Company Data
Do Not Overlap Perfectly

The PD is correct in stating that “we suspect” that video service providers
will combine U.S. Census data and video/broadband availability data to establish

compliance with DIVCA’s non-discrimination and reporting requirements relating

2 pPD at 76 (emphasis added).

% |Indeed, this practice is reflected in a number of municipal websites cited in the PD at 73, note
254, indicating that local franchising authorities require bonds or other security instruments within
a certain number of days after approval of the franchise agreement, or before beginning
construction. See, e.g., http://www.cityofpaloalto.org/cable/franchise-agreement.html#11, and
http://www.city.pittsburgh.pa.us/cable/sections 13-16.htmI#13.5.
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to low-income households.?* Indeed, in Verizon’s view, there is no other way to
accomplish this result. Telephone companies are not demographers, nor do they
survey their customers for income data. The only way to meet the low-income
reporting requirements is to use U.S. Census data, updated as required by
DIVCA, to assess the low-income build and non-discrimination requirements.
Indeed, as the PD recognizes, companies are in a far better position to report
data on actual subscriber households (which are in the billing system) as
opposed to potential customers.?

However, the PD errs in “assuming” that video providers will “offer service
only to whole census tracts, rather than portions of census tracts.”?® Verizon
offers service in the geographical areas reached by its wirecenters, and the
boundaries of wirecenters will frequently bisect census tracts. This issue is
easily addressed by assigning households to wirecenters using GIS software,
and this footnote should be deleted.

B. The Data Requirements in Appendix E Must Be Clarified

Appendix E provides detailed reporting instructions to calculate household
counts in the telephone and video service areas. The calculations of low-income
households (ltem 3 and 4) should be modified to be consistent with § 5890(j)(2)
and the PD at p. 140. Since the number of low-income households in a census
tract is benchmarked to January 1, 2007, the number of low-income households
(Item 3) must be calculated annually using the percentage of low-income

households as of January 1, 2007, multiplied by the number of current-year

2“ PD at 136.

26 |4. at 136, footnote 501.
11



households. Similarly, the calculation of low-income households offered video
service (Item 4) must rely on the percentage of low-income households as of
January 1, 2007. In addition, this percentage must be calculated using
households, as defined by the U.S. Census Bureau, not housing units.?’
C. Confidentiality of Competitive Data Must Be Preserved

The PD correctly recognized that annual broadband and video services
data warrant confidential treatment as required in Public Utilities Code § 583.2%
This is in accord with the FCC'’s policy of treating Form 477 broadband data as
confidential, as it is particularly sensitive for areas experiencing increased
competition, as here.?®

However, the PD errs in its premature “expectation” that aggregated data
from all reporting carriers “will not be competitively sensitive.”° Early reports will
include only data from competitively vulnerable new market entrants, as
incumbent cable providers will not even begin to be covered by the statewide
franchise system (and its attendant reporting obligations) until January 2, 2008,*
and may not be covered until years later as their local franchises expire.*?

As the FCC has recognized, aggregation supports public release of

otherwise confidential data only where the “summary nature” of the submission

" The U.S Census defines “household” and “housing unit” differently. See
http://ask.census.gov/cgi-
bin/askcensus.cfg/php/enduser/std_adp.php?p_faqid=322&p_created=1078843804&p_sid=5y7q
vuti&p_accessibility=0&p_redirect=&p_Ilva=&p_sp=cF9zcmNoPTEmcF9zb3J0X2J5PSZwX2dyaW
Rzb3JOPSZwX3Jvd19jbnQ90ODMmMcF9wcm9kczOmcF9jY XRzPSZwX3B2PSZwX2N2PSZwX3Bh
Z2U9MSZwX3NIY XJjaF90ZXh0PWhvdXNIaG9sZA**&p_li=&p_topview=1

PD at 138.

| ocal Competition and Broadband Reporting, Report and Order, 15 FCC Rcd 7717 at §] 88 and
note 226 (2000).

30 Id

3 §5930(b) (no statewide franchise for incumbent cable provider effective before January 2,
2008).

%2 §5840(0)(incumbent may seek statewide franchise upon expiration of local franchise, mutual
agreement, or market entry).
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“is not likely to cause ... substantial competitive injury....”** Therefore, no
determination as to the confidentiality of “aggregate” data should be made until
the data is submitted and the submitting parties have an opportunity to raise any
confidentiality concerns at that time, and seek an order of the full Commission
regarding confidentiality.
V. ENFORCEMENT OF STATUTORY PROVISIONS

A. The PD’s Discussion of “Required Hearings” Conflicts with DIVCA

The PD’s lengthy discussion of its enforcement authority under DIVCA is a
thorough analysis that generally tracks the statutory limitations. However, in
certain places, the analysis reads the statute too broadly and must be corrected.

The PD correctly concludes that, although it may suspend or terminate a
franchise for failure to comply with the entire “division” — Division 2.5 of DIVCA*
— its regulatory and investigatory authority “is not similarly broad.”® The PD
concludes that its investigatory authority is limited to franchising, anti-
discrimination, reporting, cross-subsidization, and fees.*® However, the PD errs
in further concluding that its obligation to hold hearings is as broad as its
investigatory authority. This is incorrect and conflicts with DIVCA.

In reaching this conclusion, the PD misreads § 5890(g), which states:

(9) Local governments may bring complaints to the state

franchising authority that a holder is not offering video service as

required by this section, or the state franchising authority may
open an investigation on its own motion. The state franchising

33 In the Matter of Examination of Current Policy Concerning the Treatment of Confidential
Information Submitted to the Commission, Report and Order, 13 FCC Rcd 24816 at [ 53
(1998)(audit data); see also Local Competition and Broadband Reporting, Report and Order, 15
FCC Rcd 7717 at [ 89 (2000) (broadband data is aggregated “so that it does not identify the
individual provider in our regularly published reports.”)

* PD at 162, citing § 5890(g).

% PD at 162-163.

% PD at 163. This conclusion is discussed in greater detail below in section V.B.
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authority shall hold public hearings before issuing a decision. The

commission may suspend or revoke the franchise if the holder fails

to comply with the provisions of this division. (emphasis added)
The PD errs in stating that “§ 5890(g) does not specify whether the requirement
to ‘hold public hearings before issuing a decision’ applies to matters raised
pursuant to a division or particular sections.”’ This view ignores the plain
language of § 5890(g) and a long-standing rule of statutory interpretation,
noscitur a sociis: “a word takes meaning from the company it keeps.” Under this
canon, "the meaning of a word may be ascertained by reference to the meaning
of other terms which the Legislature has associated with it in the statute, and ...
its scope may be enlarged or restricted to accord with those terms."® Here, the
reference to a “decision” follows immediately after the sentence that allows local
governments to complain, or the Commission to investigate, allegations “that a
holder is not offering video service as required by this section.”® Accordingly,
a plain reading of these two sentences together shows that the “decision” and its
attendant requirement of a “hearing” refer to the determination whether the
holder has violated that section (i.e., § 5890), not DIVCA as a whole.

Indeed, this interpretation is consistent with DIVCA'’s limited references to
hearings. Under express DIVCA provisions, the Commission must hold hearings
in only two instances: (1) if a holder requests an extension of time to meet its

non-discrimination or build obligations,*® and (2) before issuing a decision

"PD at 164.

% people v. Rogers 5 Cal.3d 129, 142, 95 Cal. Rptr. 601, 486 P.2d 129 (1971) (conc. & dis. opn.
of Mosk). See also Oden v. Board of Administration 23 Cal. App. 4th 194, 203, 28 Cal. Rptr. 2d
388) (1994) ("A word of uncertain meaning may be known from its associates and its meaning
‘enlarged or restrained by reference to the object of the whole clause in which it is used.")

% § 5890(g)(emphasis added).

40§ 5890(f)(2)(the Commission “shall hold public hearings in the telephone service area of the
applicant” for an extension).
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regarding a violation of §5890 pursuant to a complaint by local government or
investigation on the Commission’s own motion.*" Thus, the Commission is
required to hold hearings only to resolve extension requests or alleged violations
involving § 5890,*? not whenever franchising, anti-discrimination and build-out,
reporting, cross-subsidization, or user fee provisions are at issue, as the PD
reasons.”® Such a requirement also violates other sections of the Public Utilities
Code that expressly give the Commission discretion to determine whether and
when to hold hearings, consistent with due process, public policy and statutory
requirements, and gives parties the right to challenge those determinations.** In
addition, and somewhat ironically, such a requirement contravenes established
Commission practice involving more heavily-regulated utilities. The Commission
does not hold public hearings in every investigation, and doing so would clearly
grind the business of the Commission to a screeching halt.

Finally, the PD relies on this overbroad reading of §5890 as support for
requiring hearings in connection with each area in which the PD determined that
the Commission has investigatory authority. *> References to required hearings

must be eliminated in those sections as well as in Appendix H (Enforcement

Action Pursuant to DIVCA).

1 § 5890(g)(the Commission “shall hold public hearings” before issuing a decision)

% The PD’s conclusion that hearings are required is erroneous, as discussed in the text; however,
nothing in DIVCA precludes the Commission from exercising its discretion to hold hearings within
the proper scope of its authority. Indeed, DIVCA confirms that the Commission retains such
discretion. See § 5810(2)(G)(DIVCA adheres to the principle that the Commission “[maintains] all
existing authority . . . as established in state and federal statutes.”)

“PD at 164.

** See Public Utilities Code § 1701.1(a): “The commission, consistent with due process, public
policy, and statutory requirements, shall determine whether a proceeding requires a hearing.”
> See PD at 166 and note 581 (franchising); 170 and note 594(reporting); 178 and note 618
(cross-subsidization); and 179 and note 622 (user fees).
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B. The PD Cannot Rely on Section 5890(g) to Define Its Investigative
Authority

To the extent that the PD relies on § 5890(g) to define the scope of its
investigative authority, such reliance is both misplaced and unnecessary. Itis
misplaced because, as discussed above, § 5890(g) is part of, and relates solely
to, the non-discrimination provisions of DIVCA, and cannot serve as the basis for
determining the proper scope of the Commission’s investigative authority for
DIVCA as a whole. It is unnecessary because a plain reading of DIVCA dictates
the Commission’s investigative authority.

As the PD notes, the Commission is entitled to regulate in limited areas:
franchising, anti-discrimination, reporting, cross-subsidization, and fees.*® The
PD need not examine further whether the Commission’s investigative authority
mirrors the scope of its authority to regulate. Clearly DIVCA contemplates that
the Commission may investigate before regulating; see, e.g., Public Utilities
Code § 401 (“The Legislature finds and declares that the public interest is best
served by a commission that . . . can thoroughly examine the issues before it . . .
“); and § 5810 (2)(G) (DIVCA should “[m]aintain all existing authority of the
California Public Utilities Commission as established in state and federal
statutes.”). It stands to reason that the authority to regulate an area carries with
it the obligation to do so in an informed manner, and therefore includes the

authority to investigate with respect to the regulated area.*” Accordingly, the

“PD at 163

*" See Dow Chemical v. United States, 476 U.S. 227; 106 S. Ct. 1819 (1986)(“Common sense
and human experience” indicate that “[rJregulatory or enforcement authority generally carries with
it all the modes of inquiry and investigation traditionally employed or useful to execute the
authority granted.”)
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PD’s strained reading of § 5890(g) is apposite and the PD should not rely on it for
this purpose.

C. The Commission Should Have Full Discretion to Determine the
Appropriate Type of Hearing in Any Future Proceeding

Similarly, although the PD is correct that DIVCA “does not define” the type
of hearing required, it does provide a modicum of guidance. Requests for
extensions of time require a public hearing “in the telephone service area of the

applicant,”*®

which would most reasonably be read to mean a public participation
hearing. In other instances, the PD’s determination that the Commission may
exercise its discretion to determine which type of public hearing will best develop
the record for the particular issue at hand*® is reasonable.

However, the PD errs in eliminating a quasi-legislative hearing as an
available option.® While this may now seem the least likely type of hearing to be
used, no reason exists to prematurely tie the hands of future commissions in
selecting the best hearing tool to address the issues and circumstances present
at that time, particularly when such a limitation violates Public Utilities Code
§1701.1.%" By the same token, the PD’s conclusion that any investigation into
franchising provisions would be conducted as an adjudicatory matter®? is likewise

unnecessary, premature and violates the statutory discretion conferred by

§1701.1. The Commission has well-established rules and procedures for

8.8 5890(f)(2).

* PD at 164-165.

%PD at 165, note 579.

*" See § 1701.1(a) which provides in part: “The commission shall determine whether the matter
requires a quasi-legislative, and adjudication, or a ratesetting hearing. The commission’s
decision as to the nature of the proceeding shall be subject to a request for rehearing within 10
days of the date of that decision.”

%2 PD at 166.
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categorizing proceedings, and those should continue to apply at the time an
investigation is opened to determine how a particular case should be handled.>
VI. RECOMMENDED CHANGES TO THE PROPOSED GENERAL ORDER

In addition to the above general comments, Verizon proposes red-lined
changes to the General Order as well as the findings of fact and conclusions of
law set forth in Exhibit 2. Because the General Order is the operative document
governing implementation of DIVCA, its provisions are critical. In addition to
changes to conform to the recommendations made above, Verizon’s
recommended changes by section are summarized and itemized in the attached
appendices for convenience. These include:

e Conforming language to that contained in DIVCA (e.g., with regard to
definitions, cross subsidization, etc.)

e Permitting delivery of the application to affected municipalities to be
accomplished through any means of “service” as provided in the
Commission’s Rules of Practice and Procedure, including electronic
service

e Providing that, in the event of conflict between the General Order and
DIVCA, the latter controls

VI. CONCLUSION
Verizon commends the Commission for its diligent attention to the
requirements of DIVCA in developing these implementing rules and procedures.

However, for all the foregoing reasons, the additional changes recommended in

these comments should be made in order to more closely conform the

*% Indeed, should any doubt remain, the applicability of these categorization rules can be deferred
to Phase Il, which is scheduled to address the applicability of the Commission’s Rules of Practice
and Procedure to DIVCA proceedings.
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Commission’s rules to DIVCA and to bring the benefits of video competition to
California in the streamlined manner that the Legislature intended.

Finally, Verizon respectfully requests that the Commission vote out the
final decision in this proceeding promptly as scheduled on February 15. This will
enable tens of thousands of customers in Verizon’s anticipated video service
territory to have the option of true video service competition as soon as the state-
issued franchise can be submitted and approved.

Dated: February 5, 2007
Respectfully submitted,

ELAINE M. DUNCAN

Attorney for Verizon California Inc.
711 Van Ness Avenue, Suite 300
Tel: 415-474-0468

Fax: 415-474-6546

San Francisco, CA 94102

E-mail: Elaine.duncan@verizon.com
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